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Court of Appeals of the District of Columbia 

No. 5716. I 

Ruby R. Crist, Appellant, 
vs. 

Charles S. White. 

— 

a Supreme Court of the District of Colombia. 

At Law. 

No. 77639. 

Ruby R. Crist, Plaintiff, 

vs. 

Charles S. White, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tlie following 
papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: 

1 Declaration. 

Filed Jan. 29, 1930. 

In the Supreme Court of the District of Columbia. 

Law. No. 77639. ! 

Ruby R. Crist, Plaintiff, 
vs. 

Charles S. White, Defendant. 

The plaintiff Ruby R. Crist, sues the defendant Charles 
S. White, by reason of the following facts. 

1—5716a 
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RUBY R. CRIST VS. CHARLES S. WHITE. 


1. That on to-wit the 26th day of February 1927, and 
for a long time theretofore, the defendant held himself 
out to the plaintiff and to the general public as a physician 
and surgeon, engaged in the practice of medicine. 

2. The plaintiff avers that upon to-wit, the 26th day of 
February 1927, she consulted the defendant about certain 
ailments from which the plaintiff was suffering at the 
time. The plaintiff avers that the defendant represented 
to the plaintiff that it was necessary that a surgical opera¬ 
tion be performed upon her, and the said defendant under¬ 
took, promised and agreed, for a valuable consideration, 
to properly perform an operation in and about and upon 
the leg of the plaintiff. 

3. The plaintiff avers that the said defendant, on or 
about to-wit the 26th dav of February 1927, undertook to 
and did perform a surgical operation upon the limb of the 

plaintiff. 


2 4. The plaintiff avers that notwithstanding his 

said promises and undertakings as aforesaid, the 
said defendant did not properly perform the said opera¬ 
tion upon the plaintiff as aforesaid, but negligently and 
carelessly, and without the exercise of ordinary skill and 
care, performed the said operation upon the limb of the 
plaintiff, and by reason of the carelessness and negligence 
of the said defendant, and by reason of his failure to exer¬ 
cise ordinary skill and care in and about the said opera¬ 
tion, the plaintiff’s leg became deformed; the wound did 
not heal, the bones in her limb were not properly adjusted 
and set and, by reason of all of which the plaintiff suffered 
great physical pain and mental anguish: and by reason of 
the failure of the defendant aforesaid, other operations 
upon plaintiff's limb became and were necessary, and were 
performed by another physician and surgeon in an en¬ 
deavor to and for the purpose of relieving the condition 
of the plaintiff’s limb and by reason of all of which the 
plaintiff has suffered great physical pain and mental an¬ 
guish, and will in! the future continue so to suffer, and is 
permanently wounded, maimed, disabled and disfigured. 

5. The plaintiff avers that by reason of the premises, 
she has been put to great expense in the employment of 
physicians and surgeons, hospital and x-ray expenses, and 
has incurred obligations in and about an endeavor to be 
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RUBY R. CRIST VS. CHARLES S. WHITE. 

cured as aforesaid, so caused by the said defendant as 
aforesaid. 

Wherefore the plaintiff brings this suit and claims dam¬ 
ages in the sum of Fifty Thousand Dollars besides costs. 

Second Count. 

Tlie plaintiff Ruby R. Crist sues the defendant Charles 
S. White by reason of the following facts. 

3 1. That on to-wit the 26th day of February, 1927, 

and for a lone: time theretofore, the defendant held 
himself out to the plaintiff and to the general public as a 
physician and surgeon, engaged in the practice of medi¬ 
cine. 

2. The plaintiff avers that on to-wit the 26th day of 
February 1927, the said plaintiff consulted the said defend¬ 
ant about certain ailments from which the plaintiff was 
suffering at the time. And the said defendant represented 
to the plaintiff that it was necessary that she have a sur¬ 
gical operation performed. And on the day and year 
aforesaid, the said defendant undertook to and did per¬ 
form a surgical operation upon the leg of thd plaintiff. 

3. And the plaintiff avers that it thereupon became and 
was the duty of the said defendant to exercise reasonable 
and ordinary skill and ability in performing the said 
operation upon the plaintiff, but notwithstanding his said 
duty in the premises the said defendant did not exercise 
a reasonable and ordinary degree of skill and ability in 
performing the said operation upon the said plaintiff as 
aforesaid, and by reason whereof, and the negligence and 
carelessness of the defendant aforesaid, the plaintiff’s leg 
became deformed, the wound did not heal, the bones in her 
limb were not properly adjusted and set, and by reason of 
all of which the plaintiff suffered great physical pain and 
mental anguish; and by reason of the premises other 
operations upon the plaintiff’s limb became and were nec¬ 
essary, and were performed by another physician and sur¬ 
geon, in an endeavor to and for the purpose of relieving 
the condition of the plaintiff’s limb and by reason of all 
of which the plaintiff has suffered great physical pain and 
mental anguish, and will in the future continue so to suffer, 
and is permanently wounded, maimed, disabled and dis¬ 
figured. 
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RUBY R. CRIST VS. CHARLES S. WHITE. 


4 4. The plaintiff avers that by reason of the prem¬ 

ises, she has been put to great expense in the em¬ 
ployment of physicians and surgeons, hospital and x-ray 
expenses, and has incurred obligations in and about an 
endeavor to be cured as aforesaid, so caused by the said 
defendant as aforesaid. 

Wherefore the plaintiff brings this suit and claims dam¬ 
ages in the sum of Fiftv Thousand Dollars besides costs. 

T. MORRIS WAMPLER, 
JOSEPH C. TURCO, 

Attorneys for Plaintiff. 


Plea. 

Filed Feb. 11, 1930. 


Now comes the defendant, Charles S. White, and for 
plea to the First Count of the Declaration filed in the 
above-captioned cause, denies that he made any promise to 
plaintiff and denies that he entered into any agreement 
with plaintiff: defendant further denies that he negligently 
and earelesslv, and without the exercise of ordinary skill 
and care performed the said operation upon the limb of the 
plaintiff, as alleged, and denies that the bones in her limb 
were not properly set and denies that plaintiff suffered 
injury and damage, as alleged in said count. 

For plea to the Second Count of said Declaration, de¬ 
fendant denies the allegation that he did not exercise a 
reasonable and ordinary degree of skill and ability 
5 in performing the said operation upon the plaintiff; 

and denies that he was negligent and careless; and 
further denies that plaintiff suffered any injury or damage 
as and for the reasons alleged in said second count. 

II. M. WELCH, 

For WELCH, DAILY & WELCH, 

1 Attorneys for Defendant. 

Memorandum. 

Feb. 25, 1932.—Verdict by direction for defendant, Ad¬ 
kins, J. 
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RUBY R. CRIST VS. CHARLES S. WHITE. 


Supreme Court of the District of Columbia. 

Wednesday, March 2, 1932. 

Session resumed pursuant to adjournment. Hon. Jesse 
C. Adkins, Justice, presiding. 


# # # * # * j # 

It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause it is so ordered. 

Wherefore it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff his costs ()f defense 
to be taxed by the clerk and have execution thereof. 

ADKllNS, 

! Justice. 

6 Memoranda. 


March 9, 1932.—Appeal noted by plaintiff—$100 bond 
or $50 cash. 

March 14, 1932.—Undertaking on appeal, $100, approved 
and filed. 

March 15, 1932.—Proposed Bill of Exceptions filed. 

Assignment of Errors. 

Filed Mar. 15, 1932. 

• # * * # # # 

The plaintiff assigns as error committed by the Trial 
Court in this case the following: 

1. Admission of Evidence over the Exception of the 
Plaintiff. 

2. Exclusion of Evidence over the Exceptidn of the 
Plaintiff. 

3. The Ruling of the Court Directing the Jury to Return 
a Verdict for the Defendant. 

T. MORRIS WAMPLER, 
JOSEPH C. TURCO, 

Attorneys for Plaintiff . 
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Service of a copy of the above is acknowledged this 15th 
day of March, 1932. 

J. R. DAILY, 

J. H. WELCH, 

By H. M. WELCH, 
Attorneys for Defendant. 

7 Memorandum . 

April 18, 1932.—Proposed Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, May 11, 1932. 

Session resumed pursuant to adjournment. 

Hon. Jesse C. Adkins, Justice, presiding. 

• * # * * * * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon plaintiff by her attorney 
of record submits to the Court the Bill of Exceptions taken 
at the trial of this cause and prays that the same be signed 
and made of record nunc pro tunc, which is hereby ac¬ 
cordingly done. 

ADKINS, 

Justice. 


Designation of Record. 

Filed Mar. 15, 1932. 

The Clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare record on appeal in this case, and 
the following papers are hereby indicated for inclusion in 
the record: 

8 1. The Declaration. 

2. The Plea. 

3. Memo.: Verdict of Jury by Direction of Court and 
Exception. 

4. The Judgment. 

5. Memo.: Cost Bond approved and Filed. 

6. The Assignment of Errors. 
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ER, 


of March, 


7. The Bill of Exceptions. 

8. This Designation. 

T. MORRIS WAMPL 
JOSEPH C. TURCO, 

Attorneys for plaintiff. 

Copy of above is acknowledged this 15th day 
1932. 

H. M. WELCH, 

J. R. DAILt, 

J. H. WELCH, 
Attorneys for Defendant. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the 
pages numbered from 1 to 8, both inclusive, to 
and correct transcript of the record, according to 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 77639 at Law, wherein| Ruby R. 
Crist is Plaintiff and Charles S. White is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of June, 1932. 

[Seal Supreme Court of the District of Coluihbia.] 

FRANK E. CUNNINGHAM, 


& 


foregoin 
be a true 
directions 
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M. 85, P. 337. 

In the Supreme Court of the District of Columbia. 

Law. No. 77639. 

Ruby R. Crist, Plaintiff, 
vs. 

Charles Stanley White, Defendant. 

Bill of Exceptions. 

Be it remembered that upon the trial of this 


case the 


following proceedings were had and evidence introduced 
and heard. 
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RUBY R. CRIST VS. CHARLES S. WHITE. 


Roger M. Choisser, witness, testified that he is a prac¬ 
ticing physician in this city, and after giving testimony 
showing his qualifications testified that on February 12th, 
1932, he made an examination of a blood specimen of the 
plaintiff, which was delivered to him by Dr. Herman S. 
Hoffman, and the test showed a negative Wasserman re¬ 
action and a negative Kahn reaction, they being two of the 
recognized tests in the medical profession to determine 
whether or not a person is syphilitic and whether or not 
there is any syphilis in their blood, and that if the person 
whose blood the doctor tested had not been tested for 
syphilis from 1926 to date, the test of February 9th, 1932, 
would be the same as if it had been taken in 1926. See the 
following questions and answers, on Page 13 of the record: 

“Q. You made no examination in 1927? A. Not to my 
recollection. 

Q. The fact that your examination and test in 1932 de¬ 
veloped a negative result would not be any indication as to 
whether or not a similar test in 1927 would have been neg¬ 
ative or positive, would it, Doctor? A. It wouldn’t have 
anything to do with a test made at that time. 

Q. Would it have anything to do with indicating 

11 what the condition was at that time? A. It would 
not. 

Mr. Welch: That is all.” 

Dr. Herman S. Hoffman, witness, testified that he has 
been a practicing physician in this city since 1924. Detailed 
his experience with respect to taking x-ray pictures of parts 
of the human body, and that he took an x-ray picture of 
the left leg of the plaintiff at the request of the plaintiff’s 
counsel on the 11th day of February, 1932, and that the 
same clearly represents the condition of the leg as shown 
at that time in the x-ray—this x-ray picture later received 
in evidence marked Plaintiff’s Exhibit No. 4. 

12 Ruby R. Crist, the plaintiff, testified in her own 
behalf as follows: She is twenty-four years of age, 

lives at Lyon Park, Arlington County, Virginia, and is em¬ 
ployed by the C. & P. Telephone Company; that never in 
her life time had she ever had any treatments for any 
syphilitic condition. 
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That on November 4th, 1926, she sustained an injury to 
her left leg by being struck by a motor cycle; that the de¬ 
fendant attended her and undertook to administer to her, 
and placed her leg in a plaster cast. 

That in February, 1927, the witness saw Dr, White pro¬ 
fessionally with respect to her leg, and the defendant had 
an x-ray picture taken of the leg on February 19th. The 
occasion of the witness going to the defendant’s office was 
because there was no improvement in her leg ^nd she went 
to consult him with respect to the same. A fevj days, prob¬ 
ably a week, after the x-ray picture was taken of the leg 
on February 19th, at Garfield Hospital the defendant op¬ 
erated upon the plaintiff’s leg and anesthetic was admin¬ 
istered; after the operation, and the plaintiff regained con¬ 
sciousness, there was a cast on her leg which remained 
“possibly a month and a half, or maybe longer, j And he put 
another one on.” That Dr. White, the defendant, took both 
the first and the second casts from the leg of the plaintiff, 
taking the second one from her leg “around April, 1927, in 
the spring.” 

Thereupon, the following occurred: 

“Now, then, in April, after Dr. White took off the sec¬ 
ond cast, what, if anything, did he do for you?’ 1 

To which question objection was made and sustained, 
and to which ruling an exception was noted. 

“Mr. Welch: That is objected to on the ground that what 
Dr. White did, or anybody else did, after February 27th, 
is not a part of this case. The declaration alleges a 
13 specific charge of negligence in each coujit, I submit, 
and counsel should confine the testimony to that 
charge of negligence. 

The Court: I have some difficulty in seeing that this 
would not be admissible on the question of damages, if his 
case is to go to the jury at all.” * * * 

“The Court: This is the way I look at it. You have 
limited your charge to one of negligence in performing an 
operation. * * * Now, as to what happened to her 

after that, or what he did, I think that is admissible on the 
question of damages. * * * I will let you go ahead and 

2—5716a 
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put it in in that way. I will let you prove the negligence, 
and do that before you go into the damages.” 

Thereupon counsel for the plaintiff stated that if the wit¬ 
ness were permitted to answer the question she would say 
that tlie first week in April, 1927, Dr. White ordered and 
prescribed a brace for her to wear, “which brace I 
14 have in court, and propose to have her identify it, 
and propose to offer it in evidence to be exhibited to 
the jury; and she would testify that in obedience to his 
orders she wore that brace from the first week in April, 
1927, down to the time in February, 1928, when she con¬ 
sulted another physician” (46-47). 

The witness testified that an x-ray picture was taken of 
her leg on the 19th day of February, 1927, the 31st day of 
May, 1927 and flic 17th day of October, 1927, and one in 
Baltimore taken by Dr. Ashbury in February, 1928, and 
in April, 1928. That one picture was taken on February 

11 th, 1932, by Dr. Hoffman in this city. 

That Dr. White saw the pictures which were taken in Feb¬ 
ruary, May and October, 1927. Thereupon the Court over¬ 
ruled that the testimony of the witness with respect to the 
fact that Dr. White saw the pictures taken in May and Oc¬ 
tober, 1927, was improper, sustained an objection to the 
same, and to. which ruling of the Court the plaintiff duly 
noted an exception. 

Thereupon the following occurred: 

“Q. Will you state whether or not he said anything to 
you about it or discussed it? A. Well, I asked him about 
them, and he said they showed improvement, and that I 
was getting along nicely, and producing bone. 

Bv the Court: 

Q. What was that last word, getting along nicely and 
what ? A. Producing bone. 

By Mr. Wampler: 

Q. That is with respect to which picture, which date? 

A. The one taken in February. I don’t know if it was the 

one in Februarv. That was the one taken in Mav. 

%> •> 
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Mr. Wampler: Then as his Honor has ruled that 
15 you may not testify to that I assume; under his 
Honor’s ruling the answer given by the witness will 
go out. 

The Court: Yes” (52-53). 

With respect to the x-ray picture taken February 19th, 
1927, the witness asked the defendant about the picture 
and what it showed and he said that he would have to make 
another incision in her leg and reset the bone in order for 
improvement, and that subsequently he did operate on the 
plaintiff on the 26th day of February, 1927. The witness 
was administered an anesthetic and when she regained 
consciousness her leg was in a cast. The conversation with 
Dr. White about the operation was about a mdrnth or two 
months after the operation (52-56) and he told the witness 
he made another incision in her leg and reset the bone; 
that the witness would get along all right. After the oper¬ 
ation, and after the witness had left the hospital, the cast 
which she found upon her leg upon regaining conscious¬ 
ness after the operation was removed—about a month or 
a month and a half after the operation (56), and upon 
being asked by whom it was removed objection was made 
by the defendant and overruled—exception notbd, and the 
witness answered that Dr. White removed the cast (57). 
When the cast was removed from the leg of jhe witness 
she observed scars on her leg which are plainly visible 
now. Thereupon the witness rolled her stocking down and 
showed to the jury scars on her left leg to which she had 
referred. Thereupon the witness was asked how she got 
about, that is, how she walked from April, 1927, until the 
first of January, 1928, and to which question objection was 
made by the defendant, sustained by the Court and to 
which ruling exception was duly noted. The Court stated 
that it came within the previous ruling. Thereupon the 
plaintiff offered to prove that if the witness were permitted 
to answer, witness would testify she used crutches the 
greater part of the time and when not using crutches she 
used a cane, and that from April, 1927, to February, 1928, 
she wore a brace upon her leg, directed and prescribed 
to be worn by Dr. White, the defendant (58). 

That during the very last of the year l|927, or the 
first part of the year 1928, the witnes^ consulted 


16 
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Dr. W. 0. Huff, who resides at Bethesda, Maryland; Dr. 
Huff did not give the witness anv treatment but examined 
her leg and suggested that the witness go to see Dr. R. 
Tunstall Taylor, in Baltimore. Prior to that time, in the 
fall of 1927, Dr. Huff had seen the plaintiff’s leg and had 
examined it by placing his hands upon it. 

The witness was asked to state what she observed in the 
summer of 1927 with respect to the bones in her leg at the 
place where it jwas operated upon, and testified that the 
leg was very small and deformed. “It had a big knot here 
on the side (indicating), and if I would stretch it out 
straight like this (illustrating), why the bones would move, 
you could see them come over and stick up just like that 
(indicating)” (60). They would move just like bending 
vour fingers. The witness could move them verv easilv; 
it didn’t feel like there was any union at all to it; the 
witness could move the bones in her leg easilv with her 
hand and when the witness attempted to turn over when 
sleeping, the bones would move. The witness had no pro¬ 
tection after flip cast was removed. When the witness at¬ 
tempted to move her foot up and down she observed the 
bones in her leg moved (60), and when the witness at¬ 
tempted to walk it was very painful—she could hardly step 
on it at all, and if she stepped on her foot the leg had a 
feeling that the bone might come through the skin at any 
minute (61). When the witness attempted to walk she 
could feel the bones slipping and grinding in her leg. 

The witness consulted Dr. Taylor in Baltimore on Febru¬ 
ary 2nd, 1928. On the same day he sent her to a hospital 
in Baltimore and operated upon her leg the next day (62). 

Dr. Tavlor is now dead. 

When Dr. Taylor operated the witness took a gen- 
17 eral anesthetic, and when regaining consciousness 
her leg was in a cast; it was a very heavy cast. It 
came to her hip and just left her toes exposed (62). There¬ 
upon the witness was asked to describe to the jury the 
kind of cast which was on her leg when she regained con¬ 
sciousness after Dr. White operated on her on February 
26th, 1927, and over objection and exception by the defend¬ 
ant the witness testified that the cast came just “about to 
the top of my knee, and it covered my foot, left my toes 
out.” It came up to the top of the knee (63). The wit- 
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ness could see the lower part of her knee and could bend 
her knee a little bit (64). 

That the witness could not bend her knee while her leg 
was in the cast following Dr. Taylor’s operation. There¬ 
upon the witness wms asked about her confinement in the 
hospital in Baltimore, for the purpose of the operation, 
length of time, etc., but the Court excluded such testimony 
because it came within the previous ruling, to which ruling 
the plaintiff noted an exception (64). 

That about six wrecks after the operation performed by 
Dr. Taylor in Baltimore, on February 3rd, DrJ Taylor, in 
Baltimore, removed the bone clamp in her leg (64) and 
put another cast on the leg. The witness was in Baltimore 
about a w~eek on this occasion, going there by automobile, 
and v'as carried to and from the automobile. In about a 
month, or twrn weeks, later, the witness returned to Balti¬ 
more to Dr. Taylor, when he removed the cast from her 
leg, did nothing further, gave the witness some instruc¬ 
tions, performed no operation upon the plaintiff, put no 
cast, on her leg; and the plaintiff wmlked out of the office, 
has been walking since, and since that time, about April, 
1928, her leg has given her no trouble, and she l^as suffered 
no pain, has felt no grinding sensation in it anjl is able to 
walk any distance without feeling any pain (65^66). 

Subsequent to April, 1927, when Dr. White removed the 
cast from the plaintiff’s leg, during the balance of the year 
of 1927, the plaintiff consulted Dr. White many 
18 times (66-67). 

Thereupon the witness was asked whether, with 
respect to the movement of the bones which she observed in 
her leg in the summer of 1927, she had showm it to Dr. White, 
and thereupon the following occurred: 

4 ‘A. Yes, sir. ! 

Q. Now’, wrnit until his Honor rules. 

The Court: Is there no objection? 

Mr. Wampler: You may answer. 

A. Yes, sir. 

Mr. Welch: There is an objection to all of this, your 
Honor, and I think the record show’s that. I will make a 
specific objection if your Honor prefers to have it in order 
to rule. I 
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The Court: That is the very question we discussed a 
moment ago. I think I will sustain the objection at present 
to that. 

Mr. Wampler: Yes, sir. And may I have an exception 
at this time? 

The Court: Yes” (68). 

The witness testified that she followed the instructions 
given her by Dr. White with respect to her operation. 

That the witness received a bill from Dr. White for his 
services (69) of one hundred dollars. Thereupon the wit¬ 
ness was asked: 

“From February 26, 1927, through the balance of that 
year will you st^te what, if anything, Dr. White said to you 
about your condition, the condition of your leg? 

The Court: I think that comes within my ruling. 

Mr. Wampler: And may we have an exception? 

The Court: Yes. 

Mr. Wampler: (Whispering to the reporter.) Upon many 
occasions during that time Dr. White stated that she was 
making bone and would soon be all right” (70). 

19 The plaintiff testified that she sustained a broken 
collar bone in 1922 while she was near Harrisonburg, 
Virginia; it was set by a doctor there. Thereupon the wit¬ 
ness was asked how long she was laid up with that injury 
and an objection to the question was overruled by the Court, 
to which exceptiqn was noted by the defendant, and the wit¬ 
ness answered that she was going to school and didn’t miss 
any time in school; that she was going to school all of the 
time; and that she was all well in about three or four weeks 
and has never suffered from it since (71-72). 

The witness was asked to state what her general condi¬ 
tion of health had been prior to February, 1927, as far as 
she could remember, to which question objection was over¬ 
ruled by the Court and exception noted by the defendant, 
and the witness testified with respect to the general condi¬ 
tion of her health that she had always been very healthy 
(72-73). 

Thereupon the witness gave testimony over objection 
and exception of the defendant with respect to her medical 
expenses, doctor’s bills, hospital bills, x-ray pictures, etc. 
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That the x-ray pictures taken of the witness’ leg of Feb¬ 
ruary, May and October, 1927, were taken at i;he office of 
Drs. Groover, Christie & Merritt; that the witness subse¬ 
quently called at the office for the pictures and they were 
given to her; that she looked at them and the markings on 
them and that the pictures then being exhibited to the wit¬ 
ness, being Exhibits 1, 2 and 3, were the ones ^he received 
at the office of Drs. Groover, Christie & Merrittj (75-76-77); 
and that they had not been altered or changed ^nd were in 
the same condition as when she received them. 

The witness was asked to state what pain add suffering 
she endured from February 26th, 1927, until ^he went to 
Dr. Taylor in Baltimore in February, 1928, but objection to 
the question was sustained as coming within the previous 
ruling, and an exception noted. 

Dr. Howard E. Ashbury, witness, testilied that he 
20 is a physician and roentgenologist and thatj he special¬ 
izes in x-ray work and x-ray diagnosis. Graduated 
in medicine in 1903 and has practiced in Baltimore ever 
since and has specialized in orthopedic surgerjf for about 
eight years. ‘‘And since that time my practice has been 
confined to roentgenology’ ’ (80). j 

Thereupon the following occurred: 

“Q. Doctor, will you please state what medical societies, 
if any, you belong to and what organizations in the profes¬ 
sion? 

Mr. Welch: We will waive all of that. 

Mr. Wampler: But I do not want it waived, may it please 
the Court. 

The Court: I think they admit he is qualified to take this 

x-ray and read it. 

* 

Mr. Wampler: May I suggest this to your Honor, that 
the question- 

The Court (interposing): If there is not an^ question, 
any dispute, about what he says, why then go into his past 
history? They admit he is fully qualified. 

Mr. Wampler: Well, if the same rule be applied to the 
defendant when he takes the witness stand. 

The Court: I can only rule on one thing at a time. 

Mr. Wampler: May I have an exception? 

The Court: Yes, you may have an exception. 


i 
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Mr. Wampler : If the witness were permitted to answer— 

The Court (interposing): I am interested in time. If 
you are going to tell that I will let him tell what societies he 
belongs to. But step on it, please. 

Mr. Wampler: Sir? 

The Court: Please step on it. 

By Mr. Wampler: 

Q. Please tell it. A. I am a member of the city and 
21 state associations, the American Medical Association, 
the American College of Surgeons, and the American 
Roentgen Ray Society’’ (80-81). 

That in April, 1928, the witness took some x-ray pictures 
of the leg of Miss Crist, and that they have been mislaid 
and cannot be found (81-82) and are not available now, and 
it was agreed by both sides that the pictures are not now 
available (82); that a memorandum was prepared under the 
direction of the witness at the time with reference to what 
the pictures disclosed and by reference to the memorandum 
refreshed the recollection of the witness. The pictures re¬ 
ferred to were taken after the operation by Dr. Taylor (83). 

4 4 A. The stereoscopic X-ray examination of the left leg 
of Ruby Crist shows an old fracture at the junction of the 
lower and middle third of the tibia and fibula. There has 
been a periosteal bone graft over the anterior surface of 
the bones, with considerable new bone formation uniting the 
fracture. There is a little backward bowing of both bones, 
but the alignment is good. The line of fracture is still 
clearly evident, but the union of the tibia seems to be pro¬ 
gressing favorably. The fibula is completely united. 
*#*##** 

4 4 A. The two bones of the leg, the larger one is the tibia 
on the inner side, and the smaller is the fibula on the outer 
side. 

In describing the location of the fracture you usually 
divide it into thirds. And this fracture appears to be at the 
junction of the lower and middle third. 

Q. And by that you mean divide the leg in between the 
ankle and the knee into thirds? A. Into thirds. 

Q. And that would be at the junction of the lower and 
middle thirds? A. Yes” (83-84). 
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22 Dr. Fred 0. Coe, witness: His qualifications as an 
expert in taking x-ray pictures of parts of the human 

body was admitted by the defendant (86). Plaintiff’s ex¬ 
hibits, numbers 1, 2 and 3, were handed to the fitness, and 
over the objection and exception of the defendant the wit¬ 
ness was permitted to testify that he took the said pictures, 
marked Plaintiff’s Exhibits No-. 1, 2 and 3, taken on Febru¬ 
ary 19tli, 1927, May 31st, 1927 and October 17th, 1927, being 
pictures of the leg of Miss Ruby Crist (90); ahd that the 
said pictures clearly, without retouching or tampering of 
any kind, portrayed the condition of the leg at the time the 
pictures were taken. 

Dr. Howard E. Ashbury recalled: The witnessl gave testi¬ 
mony with respect to exhibits numbers 1, 2, 3 and 4 as 
follows: 

Being shown plaintiff’s Exhibit No. 1, taken oil February 
19th, 1927, the witness testified: 

44 This is a film showing the bone of the leg, and the por¬ 
tion of the ankle joint. It shows a fracture of the large 
bone, or tibia, and of the fibula. The fracturd is located 
about the junction of the lower and middle third. The frac¬ 
tured tibia is ununited, and the fractured fibuli is united. 
There is a little lateral displacement of the tibia, and some 
immobilizing of the tibia” (92). 

Thereupon the following occurred: 

44 Mr. Welch: If the Court please, I ask the Doctor to 
confine himself to the tibia from now on, because there is no 
evidence in this case that Dr. White, the defendant, had 
anything to do with the reduction of the fibula, or the setting 
of the fracture of the fibula, or treating the fibula at any 
time. 

The Court: I will overrule that objection. 

Mr. Welch: An exception” (92). 

23 With respect to the x-ray picture taken May 31st, 
1927, which was shown the witness, he tjestified as 

follows: 

4 4 This film shows two views of the same leg. ^he one on 
the right is a lateral view showing a fracture of the tibia 

3—5716a 
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and fibula. The position of the fragments of the tibia is 
good. Union is incomplete. 

The film now on the right side of this film shows an 
anterior-posterior view, showing a fracture of the tibia and 
fibula. The bones of the tibia are not in good position. 
There is some callous, but union is incomplete. 

Mr. Welch: Now, if the Court please, may I ask the Doc¬ 
tor to describe a little bit more fullv for the record what he 

* 

means by incomplete, tell whether there is some union 
developing at that time? 

The Court: Suppose you do that, Doctor. 

The Witness: You can see the space between the ends of 
those bones. 

Bv the Court: 

Q. That is of the large bone? A. That is of the large 
bone. Bridging across that space is a little bone which is 
callous. 

Now, there is insufficient callous to unite that bone suffi¬ 
ciently firmly to permit walking, because if the union is not 
strong enough to bear it the bone would break” (93). 

With respect to Exhibit No. 3 the picture taken on Octo¬ 
ber 17th, 1927, the witness testified: 

‘‘ This film shows two views of the same leg. 

The view on the left of the film shows a fracture of the 
tibia and the fibula. The bones are in good position, and 
the line of fracture is still clearly cut. But there is a little 
more callous right now than the last film shows. 

The view on the left is a lateral view of the same leg. 

24 Bv the Court: 

Q. By ‘lateral’ what do you mean, Doctor, taken from 
the front or the side? A. The lateral view is taken from 
the side. 

Q. From the side? A. Yes. The anterior-posterior view 
is taken from the front. The lateral view shows the frac¬ 
tured bones in <>ood condition. The line of fracture is evi- 

o 

dent, and there is callous bridging space, but union is not 
complete” (94). 

With respect to Exhibit No. 4, x-ray picture taken Feb¬ 
ruary 11th, 1932, the witness testified: 
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“This film shows two views of the same leg, and shows 
an old fracture of the tibia and fibula. There is consider¬ 
able callous firmly uniting both bones. The position is 
satisfactory. The view on the right- 

By the Court: 

Q. (Interposing.) Doctor, before you leave that one, 
what is there that makes you say it shows an old fracture? 
A. The fact that the space of the fracture i^ completely 
obliterated by bone, indicating that union is complete. 

Q. What is there that makes you say though there was 
a fracture at any time? A. The bone is a little out of line. 
It is not perfectly straight. And you can kee running 
through the callous the line of a space, which was the 
original line of fracture” (95). 

####### 

“The view on the right film is a lateral view, or a side 
view of the same leg, showing an old healed fracture of 
both bones, with considerable callous. There is a little 
backward bow. The line is good. 

® . i 

Q. A little backward bowing did you say? |A. Yes, sir. 

Q. Now, Doctor, will you tell the jury what you 
25 mean by ‘backward bowing’? A. If vdu will look 
there is just a little curvature toward the back, 
which is due to just sagging of the leg, which is a rather 
common occurrence in healing fractures. You see, it is 
not perfectlv straight, there is just a little backward bow” 
(96). 

Thereupon the said photographs dated respectively as 
Exhibits 1, 2, 3 and 4, taken respectivelv Februarv 19th, 
1927, May 31st, 1927, October 17th, 1927, and February 
11 tli, 1932, were received in evidence (96). 

Objection was made to the admission as evidence of the 
said pictures as follows: 

“Mr. Wampler: I offer them in evidence. 

The Court: They may be received. 

Mr. Welch: What is that? 

The Court: They may be received. 

Mr. Wampler: Now, they are marked with a paster re¬ 
spectively, 1, 2, 3, and 4, as they have been referred to. 
They are now received in evidence. 
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Mr. Welch: The record may show the same objection and 
exception that we have stated? 

The Court: Yes, sir” (96-97). 

Dr. Stacy T. Noland: That he is a member of the medi¬ 
cal profession and has been practicing medicine for 17 
years, whose office is located at Clarendon, Virginia; that 
he has not practiced medicine in Washington; that he is 
familiar with the practice of medicine in this locality and 
community (98); that in his practice he has set bones in 
human bodies occasionally. 

Thereupon he was asked the following question: 

‘‘Doctor, suppose a young lady in normal health in the 
year 1922, about fourteen years of age, sustained a 
26 fracture of her collar bone, which was set or re¬ 
duced bv a country doctor near Harrisonburg, Vir- 
ginia, and that it healed so that the patient was discharged 
as cured in about three weeks, that the shoulder has never 
since caused the patient the slightest inconvenience or pain; 
assuming as true not only that, but all which I now have 
to sav, assuming as true that the same voung ladv when 
eighteen years of age was struck bv a motorcycle on No- 
vember 4, 1926, and sustained a fracture of the tibia and 
the fibula, approximately the lower part of the second 
third, dividing the leg into three parts from the ankle to 
the knee, broken in approximately at the lower part of 
the second anc^ third division in the leg; suppose a physi¬ 
cian undertook on said date, November the 4th, 1926, to 
set or reduce the fracture, and that the patient remained 
in bed, observing the instructions of her doctor, her leg 
was in a plaster cast, and that on the 19th of February, 
1927, suppose an X-ray picture disclosed the condition of 
the leg as shown in this picture, exhibit No. 1 (handing 
photograph); suppose that on February 26, 1927, the said 
physician undertook to operate on the said leg, and the 
bones therein, and suppose that never in her life time had 
the patient suffered any blood infection, and that there had 
never been any manifestation of such or syphilis, and that 
on the 12th day of February, 1932, a Wassermann and a 
Conn test was taken of her blood, which showed negative; 
suppose that the leg of the patient on May the 31st, 1927, 
was in the condition disclosed on this photograph marked 


21 


RUBY R. CRIST VS. CHARLES S. WHITjB. 

Exhibit No. 2 (handing photograph); suppose! Doctor, that 
the leg of the patient on the 17th day of October 1927, 
was in the condition as disclosed in Exhibit Nj). 3 (handing 
photograph); assuming as true, Doctor, that during the 
month of February, 1928, an operation was performed upon 
the leg of the patient, and that in April, 1928, the wound 
in the patient’s leg was opened and plates removed from 
the same; suppose that subsequent to Api^il, 1928, the 
plaintiff regained her strength and walked, and has 
27 continued to walk from April, 1928, down to this 
time without pain and without assistance; suppose 
the condition of the leg on the 11th day of February, 1932, 
was in the condition disclosed by Exhibit No, 4 (handing 
photograph), Doctor, in your opinion, if the physician who 
operated upon the patient on February 26, 1|927, had ex¬ 
ercised the skill and ability ordinarily exercised by other 
members of the profession would it have become necessary 
to undergo the operations in February, 1928, and April, 
1928, as above outlined?” (98-99-100.) 

And thereupon, the witness was further asked: 

“Q. Doctor, have you in mind the question as I read it 
to you? Do you remember what I said? A. I have, yes, 
sir. 

Q. Permit me to add to it: that assuming as true that 
an operation was performed upon the leg of this young 
lady on February 3rd, 1928, for the purpose df setting or 
reducing the fracture of the bones in her leg, and that in 
April, 1928, plates were taken out of the leg and the wound 
sewed up, and the patient had a cast placed on it, which 
stayed on there for something over a month, and then the 
cast was taken off, and the patient has been talking ever 
since. Now, in addition to that, permit me to ask you, in 
addition to that question, whether or not you can under¬ 
stand and comprehend those pictures which I have shown 
you. A. I only have a simple, working knowledge of the 
X-ray pictures. 

Q. Do you understand them and comprehend what hap¬ 
pened, or what was the matter with the bones shown in 
those pictures? A. I understand” (105-106). 

***#•*# 
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“Q. Now, will you look at those pictures and tell what is 
the matter with this bone as shown in the picture? A. I 
can interpret the bone structure, yes, and the mere 
28 fact that both bones, the tibia and fibula are frac¬ 
tured in the lower third of the leg, the type of frac¬ 
ture, whether it is compound or not, the X-ray does not 
show. 

Q. I am not asking you what kind of fracture it was when 
it originally took place, but I am only asking you whether 
you can interpret and understand those pictures, which 
were shown to you now, looking at the pictures? A. Yes, 
sir” (106-107)/ 

And thereupon the following occurred. Questions by Mr. 
Welch, counsel for the defendant: 

“By Mr. Welch: 

Q. I will ask you this question, Doctor: Without know¬ 
ing whether or not originally the fractures which were 
treated by the Doctor whose treatment is under question in 
the hypothetical question had compound, comminuted frac¬ 
tures, or simple fractures to deal with, could you give an 
opinion as to whether or not the treatment was skillful or 
negligent ? 

Mr. Wampler: Your Honor I will note an exception to 
the interrupting of my examination. 

The Court: You may have an exception. 

Your answer is what, Doctor? 

The Witness: Might I have the question? 

Mr. Welch: Yes. Read the question. 

(The pending question was thereupon read by the re¬ 
porter.) 

A. No” (107-108). 

And thereupon the following occurred: 

“By Mr. Wampler: 

Q. Doctor, after accepting the facts stated in my ques¬ 
tion, assuming them to be true, and looking at those pic¬ 
tures which have been shown you, can you or not, regard¬ 
less of the name of the kind of fracture originally suffered 
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in November, proceed by looking at the Condition as 

29 disclosed on February 19th, and can you give an 

answer to my question ? 

i 

Mr. Welch: I submit that that is just asking the Doctor 
in a different way what he has asked. 

The Court: I understand the Doctor to say that the pic¬ 
ture does not disclose the character of the fracture at that 
time so far as the picture is concerned. 

Mr. Wampler: At what time? 

The Court: In February, 1927. And it is necessarv to 
know the character to answer the question. 

Mr. Wampler: I did not so understand him. 

i 

By Mr. Wampler: 

Q. Doctor, can you or not, and I wish to sqbmit some 
authorities on this point that if the Doctor says }ie can give 
an opinion he is entitled to give it—now, I ask ybu, Doctor, 
whether or not, obliterating from vour mind black of the 
19th day of February, 1927, if you can look at tjiat picture 
showing the condition of that leg on the 19th d^y of Feb¬ 
ruary, 1927, without knowing what happened back of that 
date, can you give an opinion with respect to the operation 
performed on the 26th day of February, taking into con¬ 
sideration the subsequent pictures, and the facts stated in 
the hypothetical question. 

Air. Welch: Now, if the Court please, I do n^t want to 
be captious, and I do not want to seem unfair to the Doctor, 
but I understood the Doctor to say he could not do that un¬ 
less he knew previously the kind of fracture. 

The Court: That is what I understood him to ,say. 

Air. AVampler: I did not so understand, and that is what 
I want to find out. 

By Air. Wampler: 

Q. Can you, Doctor? j 

i 

The Court: You can go back and get thk question 

30 and answer, if vou want to find out. 

The Witness: That question and answer^ will have 
to be stated again, sir. 
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(The reporter thereupon read as follows:) 

‘Q. I will ask you this question, Doctor: Without know¬ 
ing whether or not originally the fractures which were 
treated by the Doctor, whose treatment is under question 
in the hypothetical question, had compound, comminuted 
fractures, or simple fractures to deal with, could you give 
an opinion as to whether or not the treatment was skillful 
or negligent? A. No.’ 

Mr. Wampler \: That treatment in the question is objec¬ 
tionable, because he does not know which treatment, 
^whether he refers to the treatment in November at the time 
it was received, or the treatment in February, 1926, and it 
was to eliminate that uncertaintv, make it absolutelv cer- 
tain, that I asked him the question. No man can tell to hear 
that question which treatment counsel refers to. 

The Court: The Doctor could have said he could not. 
Did you understand the question, Doctor? 

The Witness: I think so. 

The Court: And you answered it the way you under¬ 
stand it. 

The Witness: Yes, sir. 

Mr. Wampler:, I ask leave to propound this question- 

The Witness (interposing): Mr. Wampler does not 
understand apparently the application of the working of 
different fractures at different ages of life. And this type 
of fracture I can’t—I mean, I can’t ask him the question. 
He has got to question me, but he confuses me a great deal. 

Mr. Wampler: There is nothing before your 
31 Honor. I have a right, I respectfully submit—Well, 
then Doctor, the question is this: 

By Mr. Wampler: 

Q. Are you able to give an opinion with respect to the 
operation on February 26, 1927, having before you the 
photographs taken on February the 19tli, 1927, and assum¬ 
ing as true the facts stated in my hypothetical question? 
Can you or not give an opinion? 

Mr. Welch: What kind of an opinion. 

Mr. Wampler: Now, I submit that is unfair. 

The Court: Wait just a minute. You want to know 
whether upon this question you have just put to the Doctor, 
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he can state whether or not the physician who attended Miss 
Crist in February, 1927, exercised ordinary care and skill. 
Now I understood the Doctor to say a moment qgo that he 
could not do that unless he knew the character of the frac¬ 
ture with which that physician was dealing in February of 
1927. So then your answer to Mr. Wampler’s question is no, 
you cannot express an opinion as to the skill of thp physician 
who was attending in February, 1927. 

The Witness: That is right” (109-110-111-112). 

• ###*•• 

“By Mr. Wampler: 

Q. Doctor, if you assume as true that there yas a frac¬ 
ture as disclosed on Exhibit No. 1 of the two bpnes in the 
leg, are you able to give an opinion, taking into considera¬ 
tion the subsequent pictures and the facts assumejl as true in 
this question, without knowing what kind or character of 
fracture it was which was suffered? 

I 

Mr. Welch: If the Court please- 

The Court (interposing): I have understood |iim to an¬ 
swer that question in the negative twice. 

Mr. Wampler: Sir? ! 

32 The Court: I have understood him to answer that 

question in the negative twice. 

Mr. Wampler: I do not think it would do any harm if he 
would be positive and certain about it. j 

By Mr. Wampler: J 

Q. Do I understand that to be your testimony? A. Com¬ 
pound fractures are much more difficult- 

Mr. Welch (interposing): If the Court pleas^ I do not 
want to be unfair to the doctor here, but I think a simple 
yes or no answer ought to satisfy Mr. Wampler’s question. 

A. I believe I said no twice” (114). j 

And thereupon counsel for the plaintiff announced to the 
Court that he was taken by surprise (115). 

And thereupon the witness was asked if on Tuesday 
night, the night before, in his office at Clarendon, Virginia, 

4—5716a j 
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about six o’clock, P. M., “I did not read to him verbatim 
the question propounded to him on the stand, and presented 
to him the X-ray photographs, the same ones in the order 
in which they were presented to him here, and if lie did not 
then and there say in the presence of Mr. Joseph C. Turco, 
that his answer to that would be that the Doctor did not 
exercise due and proper care, and that he would not require, 
nor would lie desire anv further or additional facts in order 
to give his opinion and answer to that question” (188-189). 
To this question objection was made and sustained by the 
Court and an exception duly noted by the plaintiff, and 
thereupon the plaintiff offered to prove that if the question 
was permitted to be answered the witness would testify as 
outlined in the question—that he did make such a statement 
to Mr. Wampler in the presence of Mr. Turco (188-189). 


Mrs. Kenna Bertha Crist testified that she is the mother 
of the plaintiff and the plaintiff resides with her at 
33 Clarendon, Virginia. The witness was asked to state 
the general condition of the health of the plaintiff 
up to February, 1927, to which question an objection was 
made by the defendant, overruled, and exception noted, 
and the witness answered that the plaintiff had good health; 
that the plaintiff had her collar bone broken in 1922 and 
was laid up about a month—has never since suffered from 
it. 


Dr. Wheeler 0. Huff testified that he is a practicing phy¬ 
sician and has been such since 191S; received his medical 
education at the University of Maryland; his office is located 
at Bethesda, Maryland; that he has engaged in practice in 
Washington as well as in Maryland; and that he is familiar 
with the practice of medicine in the District of Columbia as 
well as in Maryland. That in his experience as a physician 

he has set bones in the human bodv. 

* 

And thereupon the following question was asked: 


“Doctor will von assume as true a voung ladv in normal 
health, about fourteen years of age, who sustained a frac¬ 
ture of her collar bone in 1922, which was set or reduced bv 
a country doctor near Harrisonburg, Virginia, and which 
healed so that the patient was discharged as cured in about 
a month, and that the shoulder has never since caused the 
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patient the slightest inconvenience or pain; suppose that 
the same voung ladv when eighteen vears of age was struck 
by a motorcvcle on November 4, 1926, and sustained a frac- 
ture of the tibia and the fibula approximately hVo-thirds of 
the way down from the knee to the ankle; suppose a phy¬ 
sician undertook on said date, the 4th of November, 1926, to 
set or reduce the fracture, and that the patient rjemained in 
bed, followed the Doctor’s instructions, a piaster of paris 
cast was placed on her leg; and suppose that on the 19th day 
of February, 1927, an X-ray picture disclosed th^ condition 
shown in the plaintiff’s leg as it is shown in Exhibit No. 1 
(handing X-ray picture); suppose that oil February 
34 26, 1927, the said physician undertook to operate on 

the said leg, and the bones therein, because of the con¬ 
dition shown in Plaintiff’s Exhibit No. 1, and to relieve the 
same condition; suppose that never in her lifetime has the 
patient suffered any blood infection, and that there had 
never been any manifestation of such, or of syphilis; and 
that on the 12th day of February, 1932, a Wassermann and 
a ( -onn test were made of her blood, both of which showed 
negative; assume as true, please, that the leg of the patient 
on May 31, 1927, was such as is disclosed in Plaintiff’s Ex¬ 
hibit No. 2, which I hand you ? A. What is the di}te of this? 

Q. May the 31st, 1927. The condition of the same leg was 
in the condition as disclosed by that picture, Plailntiff’s Ex¬ 
hibit No. 2. And suppose, Doctor, that on October 17th, the 
same year, 1927, the condition of the plaintiff’s leg! was in the 
condition shown on Plaintiff’s Exhibit No. 3, whjcli I show 
you (handing X-ray picture). Have you finished|looking at 
them? A. Yes, sir. 

Q. Doctor, assume that during the month of iFebruary, 
1928, an operation was performed upon the leg of the 
patient, which leg is referred to in the photographs with re¬ 
spect to the condition of the bones, and that in April, 1928, 


the wound in the patient’s leg was opened and plates re¬ 
moved from the same, which had been placed to hold the 
bone in position during the operation of February, 1928; 
also that subsequent to April, 1928, the plaintiff in about a 
month was walking, and has from about June or July, 
April, June or July, 1928, walked from that time to the pres¬ 
ent time without out assistance and without pain or incon¬ 
venience ; suppose that the condition of the leg of the patient 
referred to on the 11th day of February, 1932, just a few 
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weeks ago, was in the condition as disclosed in Plaintiff’s Ex¬ 
hibit No. 4. which I now show you (handing X-ray picture); 
now supposing those facts to be true, Doctor, let me ask you 
this question, please: Are you able to give an opinion 

35 with respect to the operation on the plaintiff’s leg on 
February the 26th, 1927, without knowing the type or 

the nature or character of the fracture sustained the pre¬ 
ceding November the 4th? A. Yes, sir” (121-122-123). 

##*##*# 

“Are the X-ray.s pictures which have been submitted to 
vou intelligible to vou? A. Thev are. 

Q. Do you understand and can you understand from 
them, connected with the facts stated in this question so 
that vou can intelligentlv answer it? A. I can. 

Q. In your opinion. Doctor, if the physician who oper¬ 
ated upon the patient on February 26th, 1927, had exer¬ 
cised the skill and abilitv ordinarilv exercised bv other 

* * » 

members of the profession would it have become necessary 
to undergo the operation in February, 1928, and in April, 
1928, as above outlined” (124)? 

And thereupon, over objection and exception of the 
plaintiff (127), counsel for the defendant was permitted to 
question the witness and testified that from the X-ray pic¬ 
tures, or from questions propounded by counsel for the 
plaintiff, the witness did not, from those sources have any 
knowledge of the nature of the original fracture (127). 

And thereupon the following occurred, questions by Mr. 

Welch: 

“Q. Can you tell from the X-rays whether or not the 
original fractures were simple fractures or comminuted, 
compound fractures or what kind they were? A. You 
mean at the original time? 

Q. Yes, sir. A. It was a compound fracture, of course. 
Q. Can vou tell that from the X-ravs that vou 

36 have before you? A. Yes, sir. 

Q. You can? A. Yes, sir. 

By the Court: 

Q. What is a compound fracture, Doctor? A. A com¬ 
pound fracture is where the bones are completely frac- 
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tured, and there is a rupture of the skin, rupture through 
the skin. But if you will pardon me there, I misunder¬ 
stood your question. 

By Mr. Welch: 

Q. Let me repeat my question. Can you |tell from ex¬ 
amining these X-ravs that vou have to consider in this 
question whether or not the original fractijres that the 
defendant doctor had to deal with were simple fractures, 
or compound, comminuted fractures, or what kind they 
were? A. You could tell if comminuted perljiaps, but not 
if compound. That is what I meant to have [said. 

Q. So you can’t tell if it was a simple or coinpound frac¬ 
ture he had to deal with? A. Not from the jX-ravs here. 

Q. Now, then, without that knowledge, Doctor, would you 
feel competent to pass upon the question as to whether or 
not the treatment given by the Doctor in February, 1927, 
was proper treatment? A. Judging from these X-rays? 

Q. Without knowing whether or not the fractures the 
defendant doctor had to deal with were simjole fractures 
or compound fractures, would you feel you c|ould give an 
opinion as to whether or not this treatment was the proper 
treatment? A. Yes, sir. 

37 Q. Now, you thoroughly understood my question. 

Mr. Wampler: May it please your Honor, jhe answered 
that direct question. He asked him the same question and 
he answered it the same way. It seems to me there is 
nothing before the Court. 

The Court: He was asked by somebody else, and he can 
answer three times. 

Mr. Welch: I am just asking him that question. 

The Court: All right. j 

Bv Mr. Welch: | 

•/ 

Q. I just want to know if you are satisfied you under¬ 
stood my question, and you answered my question intently. 

Mr. Wampler: I object to that question. 

The Court: Wait a minute. He said he misunderstood 
the question the other time. All right. You can check up. 

The Witness: Yes, sir. 
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The Court: He says he does. He says he does. Is that 
all you want to ask him? 

Mr. Welch: Yes, sir” (128-129). 

And thereupon Mr. Wampler was permitted to resume 
direct examination of the witness (130). 

Questions by Mr. Wampler: 

“Q. In your opinion, having in mind the facts I have 
read to you, and assuming them to be true, having in mind 
the X-ray photographs which were shown to you as the 
question was propounded, in your opinion did the physician 
who performed the operation on February 26, 1927, exer¬ 
cise such ordinary skill and ability as ordinarily possessed 
and exercised by other members of the profession? 

The Court: You mean at the performing of that 
operation? 

By Mr. Wampler: 

Q. (Continuing:) In the performing of that operation? 

A. No. 

38 Q. And in your opinion had the physician exercised 

such skill and ability would the operations of Febru¬ 
ary, 1928, and April, 1928, have been necessary? A. They 
would not” (131-132). 

That in 1927 the witness examined the leg of the plaintiff; 
he saw the plaintiff the latter part of December, 1927, or in 
January, 1928, when she came to the office of the witness 
(132). It was either in the latter part of the fall or Decem¬ 
ber, “I mean of 1927.” That was the first time and at that 
time he looked at her leg and examined it (132), and over 
the objection and exception of the defendant the witness tes¬ 
tified that on that occasion, when he examined the leg of the 
plaintiff, he found that there was motion of the bones at 
the point of the fracture. “There was non-union, I would 
call it, at least of the tibia” (133). There was non-union at 
least of the tibia, which is the large bone in the leg (133). 
The witness examined her leg, manipulated it, and at the 
point of the fracture he observed a false motion. There was 
pain, slight pain and discomfort when it was moved, and 
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when she stood on it or contracted the muscles you could 


see the bone 
immediately 


see it move at that point (133); that you could 
move; that you could see the contour of the leg 
beneath the tibia move at that point (134). jThe witness 
placed his hands upon her leg to examine it (and felt the 
point of fracture. He felt the bone move, the bones move, 
and felt the callous (134). The witness did not berform any 
operation and did not treat her in any way, and gave her 
no advice (134). j 

In January, 1928, the witness advised the plAintiff to see 
I)r. R. Tunstall Taylor in Baltimore. Dr. Taylpr is not liv¬ 
ing at this time. 

Cross-examination: 

That when the witness examined the plaintiff in 1927, in 
the fall, he found evidence of the non-union of {he fracture 
of the tibia; witness did not know what delayed the union 
(136). 

39 “Q. Didn’t you just testify it was imp 

ment that delayed it? A. I assume that, 
something there. 

Q. Something. But you don’t know what caused the de¬ 
layed union, do you? A. There was non-union bf the tibia. 

Q. Yes. A. At that time. 

Q. Do you know what caused the delayed union? A. No, 
sir, I don’t know what caused it. 

Q. What things might cause delayed union i A. Many 
things. 

Q. What, sir? A. Several things. 

Q. Well, tell us some of them. A. One thing 
fixation of the bones. 


^oper treat- 
There was 


is the non- 


The Court: The non-what ? 

The Witness: Failure to keep the bones thoroughly fixed, 
absolutely quiet—still” (136). j 

That failure to keep the bones thoroughly fixqd is one of 
the chief things causing non-union; other things causing non¬ 
union would be disease, blood disease, such as sydhilis (136). 
Anemia might do it. That those are the chief causes. Asked 
if there were any other causes of non-union. The witness 
testified a sarcoma of the bone would cause it, which was a 
malignancy of the bone, known as a sarcoma, ost^o-sarcoma. 
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It is a malignant tumor (137). The witness had never seen 
one at the site of a fracture and the witness presumed that 
it would be at the point of a fracture (137-138); that he had 
never seen a case where that was the cause of non-union; 
he had never seen one; it is mentioned in the literature; the 
authorities speak of it. A malignant tumor is a cancer of 
the bone. Asked what causes it. The witness replied 

40 that if we knew what causes cancer we would be very 
much advanced; that he did not know and that it is not 

known to medicine. 

Asked if he knew any other reasons to cause delayed 
union (139) witness testified: Infection. Infection some¬ 
times does it., Asked in which bones of the body delayed 
union is usually found. Witness testified it depends upon 
the bone (139). Asked which bones more often had delayed 
union. The witness answered the bones of the poor blood 
supply. Asked which bones of the body delayed union is 
more frequently found. The witness testified that probably 
the femur (140). 

The witness never performed an open reduction of a frac¬ 
ture; that he has assisted in them—at least one; and that 
was the clavicle. That he had never personally treated a 
fractured tibia or assisted at the surgical operation known 
as an open reduction of a fractured tibia (141). 

The witnesst was shown Plaintiff’s Exhibit No. 1, and 
was asked to tell whether he found any evidence of anv 
union at the site of the fracture of the tibia and testified: 

“Your Honor, I find there is some union apparently be¬ 
tween the ends of the fibula, as shown here, callous and 
union, apparently there (indicating). Between the ends of 
the tibia, which are these large bones, there is some call-us. 

By Mr. Welch: 

Q. You say there is some callous? A. Yes, sir. 

Q. You mean by that some healing, some union has taken 
place up to the time that picture was taken? A. I mean by 
that that there was an attempt of nature to repair, but so 
far as union is concerned I don’t see any union there. 

Q. What causes the union between the fractured 

41 fragments of a bone? A. There is a plastic cellular 
exudate comes from the bone. 

Q. Well, what do you call it? A. I just called it an 
exudate. 
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Q. And do we call it callous also? A. We call it callous 
after a certain stage. It does not form callous immedi¬ 
ately” (143-144). j 

The witness was shown Plaintiff’s Exhibitj No. 2 and 
asked to tell whether or not he found any progress or in¬ 
creasing evidence of callous formation and the process of 
healing than found in the previous picture (l44), and the 
witness testified: 

i 

“The fibula, which is the small bone, seems to be healing, 
and there is some union between them. It even seems to 
have improved over the last picture. But the other one 
seems, there is still callous there of course, butj there is no 
union, as you can see, between the ends of the bone” (144). 

The witness testfied that the callous formation at the 
tibia compared with that in a previous picture, ^Exhibit No. 
1, seems to be about the same. The position ^eems to be 
better (144-145). 

The witness was shown Plaintiff’s Exhibit No. 3 and 

asked whether or not there was anv increase in the callous 

* 

formation as compared with Exhibits No. 1 and No. 2 (146) 
with respect to the tibia, and the witness testified that in 
this Exhibit No. 3, there is a slight increase in the callous 
(146). I 

The witness testified that he had seen the x-ray pictures 
which were shown him in court before coming tb court and 
that he had examined other x-ray pictures concerning a 
fracture of the tibia similar to the one shown in the exhibits 
in this case (147). And thereupon the witness was asked 
what he considered to have been the nature of t|ie fracture 
that was sustained by the subject of Exhibits 1, 2 and 3, 
in November, 1926, to which question objection was 
42 duly made, overruled and exception noted, and the 
witness thereupon observed, “And v’hat aim I to base 
my opinion on?” When told that he v r as to base it upon 
everything that he knew about this case and ajl that was 
presumed in the hypothetical question and thatj vfiiich the 
x-ray pictures disclosed, the witness testified thgt it was a 
fracture of both bones of the leg (148) and that it vras hard 
to form an opinion as to the nature or kind of tpe original 
fracture. 

5—5716a 




34 


RUBY R. CRIST VS. CHARLES S. WHITE. 


The following occurred: 

“Q. Then without having an opinion as to the kind of 
fracture that the! defendant doctor had to deal with upon 
what do you base your opinion that the doctor’s treatment 
was not correct?” 

******* 


“A. The time that elapsed since the original fractures, 
the X-ray pictures showing different periods of time with 
still non-union. 1 And do you want to consider the hypo¬ 
thetical question in that” (148)? 

ThereupQn the witness was asked upon what he based his 
opinion, without knowing the kind of the original fracture, 
and testified: 

“I base it upon, as I told you a moment ago, the time 
having elapsed between the fracture, the original injury, 
and the successive series of X-rays which showed the 
amount, or lack perhaps of progress in the healing of the 
bones, and particularly the tibia, and upon the fact that 
there is shown to be no blood infection, or, rather, the hypo¬ 
thetical question assumes that, or whatever you want to call 
it. There is nothing—no reason in the world—that I can 
see with a vourig individual like this whv that should not 
have united under proper treatment. Had it been an aged 
person it would have been quite a different matter. 

In a young individual we know that there is a great deal 
of vitalitv in the bones, and thev unite very much 
43 more readily than they do in older individuals” 
(149). 


******* 

“Q. That is what you mean by healing, isn’t it, the 
progressive growth of the callous until the two ends finally 
unite. A. Xo, your Honor. That is just what I cannot 
seem to reconcile with the opposing counsel, or the gentle¬ 
man who is just questioning me. The healing of the bone 
under a—when callous is being thrown out, or when it is 
broken, if it is normal it should be—it takes around from 
five to six or seven weeks, sometimes longer, and it surely 
ought to be healed in seven or eight weeks. 
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Q. That is providing the two ends are in apposition to 
each other so the callous can meet? A. Yes, sir. And pro¬ 
vided the ends are maintained in absolute stillness. That, 
is one thing that must be present, one condition. The 
bones, the ends of the bones, must be absolutely quiet. If 
they are moving, just ever so little, your callous does not 
unite into bone” (153-154). 


The witness testified when asked whether jie could tell 
any more by looking at the x-ray whether thcjre was poor 
fixation than he could tell whether there wast poor blood 
supply, and answered, “Except by non-union”. Non-union 
is sometimes caused by poor blood supply but it is not the 
only thing to cause non-union; that by looking at the x-ray 
pictures the witness can not tell whether the non-union is 
caused by the poor fixation or poor blood supply (161). 
Asked why the witness said that there was pocjr fixation in 
this case rather than poor blood supply. The witness testi¬ 
fied that the blood supply of the tibia was naturally very 
good (162). The fact that you have a condition of non¬ 
fixation is one which is multiple in the failurej of bones to 
unite. The witness further testified that as a (further rea¬ 
son why he attributed the delayed union in this lease to poor 
fixation rather than to poor blood supply was the 
44 element of time (163). In poor blood supply to the 
tibia in this case you would probably have had no 
callous or very little callous (164). When asked if there 
was very little callous, as shown by the picture, the wit¬ 
ness testified that there is some there. The poor blood 
supply to the tibia is a very rare thing but the element of 
non-fixation of ends of fractures is of very great frequency. 
The time element of course enters into it. It naturally en¬ 
ters into both. 


And thereupon, over objection and exceptioh of the de¬ 
fendant, the witness was asked the following qjuestion and 
gave the following answer: 


“Q. If at the time of this fracture it was A compound 
fracture and the bones, the fragments were sticking out 
through the flesh and openly exposed would th^t have any 
effect upon the blood supply of the tibia itself? A. It 
would not. 

Q. It would not? A. No” (167). 
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Thereupon the witness was interrogated by the Court 
and testified as follows: 

“Q. Then do you want the jury to understand that you— 
expressing the opinion that the non-union of the bones was 
in your judgment due to poor fixation? A. That is one of 
the elements that goes into it, your Honor; the entire hypo¬ 
thetical question, the series of X-rays, their appearance, 
and the time element all enters into it. 

Q. I understand those other things you are taking into 
consideration, but do you finally want the jury to under¬ 
stand that you are expressing the opinion that the failure 
of the bones to heal was due to poor fixation of those bones 
at the time the operation was performed in February of 
1927? A. You mean that that rules out the other evi¬ 
dence ? 

45 Q. No. You are considering all these facts and 
evervthing that is stated to vou and what vou know 
of your own knowledge. But are you willing to express an 
opinion to the jury as to what would cause the failure of 
the bones to heal. A. I am taking my opinion based on the 
hypothetical question, your Honor, and with the time ele¬ 
ment included, and with this possibility of poor fixation, 
taking that into consideration as one of the factors. 

Q. Then as 1 get it, you are not willing to say that in 
your judgment the failure of the bones to heal was due to 
poor fixation? A. No. 

Mr. Wampler : May I respectfully reserve an exception, 
your Honor, or make an objection to those questions pro- 
punded by the Court ? 

The Court: On what ground? 

Mr. Wampler : On the ground that because the rule is 
that a witness is not required to state his reasons, or he is 
not required by a leading question to say that one par¬ 
ticular thing is the thing upon which he attributes his opin¬ 
ion, when he has just previously stated he bases it upon 
many things. He has expressly answered your Honor’s 
question in the former answer, in which he says my answer 
is based upon many things” (168-169-170). 

The question was thereupon propounded to the witness 
at the suggestion of the Court (170) and the witness re¬ 
plied: “I would say no to that alone” (171). 
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“By the Court: 

Q. Then so far as I am concerned you leave line up in the 
air. I do not know what in your judgment you are willing 
to say that the cause of non-union was. A. In my opin¬ 
ion I 

Q. (Interposing.) Wait a minute. Talk so the 
46 jury can hear you. A. In my opinion, Ihe cause of 

non-union is due to a summary of these facts that 
have been laid down in the hypothetical question, the ele¬ 
ment of time and the question of non-fixatiop, as a sum¬ 
mary of the whole thing. j 

Q. Of course, time always has something toi do with it. 
Now, the only thing you mentioned is non-fixation. Now, 
do you want the jury to understand in your judgment, from 
what you have heard, the cause of the non-union was the 
non-fixation of the bones at this time the Doctor performed 
the operation in February, 1927? A. I have to consider all 
those other things. 

Q. You mean you can't answer that question yes or no? 
A. I can’t answer that exactly. 

The Court: All right” (17i). 

Redirect examination: 

On redirect examination the witness testified over ex¬ 
ception of the defendant that in giving his opinion he took 
into consideration the question of a cast being Placed upon 
the leg after the operation. j 

‘ ‘ By Mr. Wampler: j 

■ 

Q. Doctor, in answering your question to md you didn’t 
hear me say anything about poor blood supply in either one 
of the bones of the leg, did you? 

The Court: It is admitted you didn’t say that. 

Mr. Wampler: Sir? j 

The Court: It is admitted you didn’t say that, and so he 
could not have heard you” (172-173). 

******* 

“Q. The bones when a fracture takes place, the bones are 
placed in apposition such as that (illustrating), would or 
would not they heal very much more rapidly jthan if not 
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placed in apposition to each other? A. They certainly 
would heal much more rapidly if placed in apposition 

47 to each other. 

Q. Would the callous formation about which you 
were cross-examined at length here cause a healing and 
union more rapidly than if they were not in apposition and 
overlapped? A. Certainly. 

Q. So when you spoke of the element of time a moment 
ago were you taking into consideration the element of time 
in which an ordinary bone would heal if in apposition to 
each other and the time a bone would heal if it was not in 
apposition, is that what you meant? A. That is what I 
meant. 

Q. And state whether or not it takes longer, if it ever 
can be accomplished, if it takes longer to have union when 
bones overlap than it does to have union when the bones arc 
placed in apposition to each other? A. It does” (174). 

The witness testified that the usual length of time for 
the tibia and fibula to heal, in a young person eighteen years 
of age, should be six or seven weeks (175). That to find 
poor blood supply in the tibia is unusual. 

Recross-examination: 

On recross-examination the witness testified that if the 
bones overlapped it would ordinarily take longer for them 
to unite and heal than if they were in apposition (175). 

Witness testified upon being shown Exhibit Xo. 1 that 
there is a distinct space between the ends of the tibia, 
whereas the fibula, the ends of the fibula touch (176). That 
the small bond, or the fibula, touched at the overlapse, 
whereas there was no touching at the large bone or the 
tibia. The witness testified that the tibia is not overlapping 
but that the fibula is overlapping, as shown in the pictures; 
and the witness accounted for the healing of the smaller 
bone, which overlapped, more rapidly than the other, 

48 because the ends touched; that contact makes them 
heal faster. 

Thereupon the following occurred: 

“Q. In view of anything that has happened, questions and 
answers and all, since the Court questioned you a few min¬ 
utes ago, is there any reason why you should change your 
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testimony and cause it to be different from the ^nswers that 
you gave before? 

Mr. Wampler: I object to the question. 

The Court: He can say whether or not thereiis anything 
he wants to change. 

Mr. Wampler: I note an exception” (179-180). 

The witness testified that the touching or contact of the 
ends of a bone would cause it to heal faster jthan where 
there is a space between the broken ends. 

Thereupon the defendant moved the Court to strike out 
all of the testimony of the witness Huff, but the Court over¬ 
ruled the said motion, to which an exception was taken. 
Thereupon the defendant moved the Court tq direct the 
jury to return a verdict in favor of the defendant, which 
motion was granted and to which ruling of the Court the 
plaintiff duly noted an exception. 

It was stipulated that the plaintiff had oth^r evidence 
to offer on the question of damages, but und^r the view 
of the law entertained by the Court it would not bq necessary 
to hear the same (188). 

It is stipulated that the original x-ray photographs used 
as exhibits upon the trial of this case may be used in the 
Court of Appeals upon the argument of this appeal. 

The plaintiff now tenders this her Bill of Exceptions 
herein, which she prays may be signed, sealed, enrolled and 
made a part of the record in this case nunc pro tunc this 
11th dav of March, 1932. 

JESSE C. ADKINS, 

Justice. 

Satisfactory. 

T. M. WAMPLER. 

H. M. WELCH. j 
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